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The issue presented to the Court is whether an
arbitrator exceeded her powers under the Pennsylvania Uniform
Arbitration Act (“PUAA’) by fashioning an award pursuant to a
termof the agreenent between the parties that the plaintiffs now
cl ai mwas not properly subject to arbitration. The Court hol ds
that the arbitrator did not exceed her powers under the PUAA in

this case; the arbitration award will be confirned.

BACKGROUND
Plaintiffs InterDigital Conmuni cations Corporation and
I nterDi gital Technol ogy Corporation (collectively,
“InterDigital”) were insured by Defendant Federal |nsurance
Conmpany (“Federal”). The insured, InterDigital, agreed to
rei nburse the insurer, Federal, for litigation expenses paid by

Federal to defend InterDigital in its litigation with Ericsson



Radi o Systens and Ericsson GE Mobil e Communi cations, |nc.

(“Rei nbursenent Agreenent”). Section 6 provided the nethod for
determ ning the anount of Federal’s reinbursenent. Section 6(c)
provides, in part, that “[i]f the Insureds [InterDigital] and
Federal cannot agree on a resolution, the matter will be
submtted to arbitration, pursuant to Pennsylvania s Uniform
Arbitration Act, before a single arbitrator approved by Federal
and the Insureds.”

InterDigital brought this action seeking a declaratory
j udgment that the Rei nbursenent Agreenment was unenforceable for
| ack of consideration. InterDigital contended that the
Rei mbur senment Agreenment | acked consi deration because, at the tine
the Agreenent was entered into, Federal had a preexisting |egal
duty to provide such a defense under the insurance contract
bet ween the parties.

I n a menorandum dat ed Cctober 3, 2005, this Court held
that, even assum ng the Rei nbursenent Agreenent was not supported
by consideration, it was enforceabl e under Pennsyl vania's Uniform
Witten Qobligations Act (“UNA’), 33 Pa. Stat. Ann. 8 6 (2008),
because section 13 of the agreenent constituted an “additi onal
express statenment” of the intent of the parties to be bound. See

InterDigital Commt’ns Corp. v. Federal Ins. Co., 392 F. Supp. 2d

707, 713 (E.D. Pa. 2005) (Robreno, J.). The Court then conpelled

arbitration and stayed the case pending the outcone of the



arbitration.

The case proceeded to arbitration and on May 22, 2007,
Judge Welsh,?! acting as arbitrator in the case, issued a Final
Arbitration Award that deci ded Federal’s clainms in favor of
Federal and against InterDigital. Federal was awarded
$19, 675,656.00. In addition to this anount, Federal is to
recei ve 10% of any additional paynments that InterDi gital receives
as a result of an ongoing audit of Sony Ericsson’s paynent
obligations to InterDigital.

Federal has now returned to this Court, noving that the
stay be lifted and the arbitration award confirned. InterDigital
has filed a cross-notion to vacate a portion of the arbitration
award and to stay the confirmation of the renmaining portion of
the award pendi ng adjudication of InterDigital’s recoupnent
defense. InterDigital contends that a portion of the award
shoul d be vacated because Judge Wl sh, the arbitrator, exceeded
her powers when fashioning an award pursuant to section 6(a) of
t he Rei mbursenent Agreenent, which, according to InterDigital,
was not subject to arbitration and therefore was not properly

bef ore Judge Wl sh.

! Diane M Wlsh is a retired nagi strate judge who served

in the Eastern District of Pennsylvania. She was appointed by
the court froma list of potential arbitrators submtted by the
parties.
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1. DI SCUSSI ON

A. Choi ce of Law

A federal court sitting in diversity, as in this case,

applies state substantive law. Erie R R v. Tonpkins, 304 U S.

64, 78-80 (1938). However, “when construing or enforcing an
arbitration clause, even a federal court sitting in diversity
m ght be obliged to apply federal lawif the matter falls within
the ambit of the Federal Arbitration Act [(“FAA")], 9 U S.C. 88

1-16.” State Farm Mut. Auto. Ins. Co. v. Coviello, 233 F.3d 710,

713 n.1 (3d Gr. 2000). Cenerally, the FAA governs the
construction and enforcenent of an arbitration agreenent if the
agreenent is connected to a transaction involving interstate

comerce. |d. (citing PaineWbber Inc. v. Hartmann, 921 F.2d

507, 510 (3d Gr. 1990)). Parties may avoid the application of
t he FAA by specifying that an agreenent is governed by a

particular state’s |aw. Roadway Package Sys., Inc. v. Kayser,

257 F.3d 287, 288 (3d Cir. 2001).

InterDigital and Federal agreed that the construction
of the Rei nbursenent Agreenent woul d be governed by Pennsyl vani a
substantive | aw. Rei nbursenent Agreenent 8§ 18. Moreover, the
parties specified that the arbitration called for in Section 6
woul d be pursuant to the Pennsylvania Uniform Arbitration Act

(“PUAA"). 1d. 8 6(c)(ii). Therefore, the Court applies



Pennsyl vania | aw and the PUAA to the instant dispute.?

B. Confirmation of Arbitration Award

Federal noves for the confirmation of the arbitration
award.® | n opposition, InterDigital noves the Court to vacate a
portion of the award. InterDigital argues that Judge Wl sh
exceeded the scope of her authority by fashioning an award

pursuant to Sections 6(a)* and 6(c)® of the Rei nbursenent

2 The Court draws on cases applying the PUAA and the FAA
because the statutes are virtually identical with respect to
their provisions regarding vacating arbitration awards. See
Roadway, 257 F.3d at 292 n.2 (noting that standards for vacatur
under the PUAA “parallel alnost perfectly those of the FAA");
conpare 42 Pa. Cons. Stat. Ann. § 7314(a) (governing vacatur in
cases of statutory arbitration) with 9 U S.C. § 10(a) (providing
the FAA' s vacatur standard).

3 The PUAA provides for the confirmation of arbitration
awar ds.
On application of a party, the court shall confirm
an award, unless within the time Iimts inposed by
this subchapter, grounds are urged for vacating or
nodi fying or correcting the award, in which case
the court shall proceed as provided in section 7314
(relating to vacating award by court) or section
7315 (relating to nodification or correction of
award by court).
42 Pa. Cons. Stat. Ann. 8§ 7313.

4 Section 6(a) of the Rei nbursenment Agreenment provides:

In the event there is a court award, or a settlenent with
Eri csson, and there is not a separate anount rei nbursing
[itigation expenses t hat results in conpl ete
rei nbursenent to Federal for all of the litigation
expenses it paid to or on behalf of [InterDigital],
[InterDigital] will pay to Federal, upon receipt of suns
paid by Ericsson, the foll ow ng:
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(1). 9% of the first $50 mllion of the agreed-
upon settlenment; and

(2). 10% of everything above $50 mllion of the
agreed-upon settlenment for the Patents and
Clainms in Suit.

Rei mbur senent Agreenent at 3, InterDigital’s Opposition and Mt.
to Vacate (doc. no. 43), ex. G ("R Agnt.”).

5

provi des:

Section 6(c)(ii) of the Rei nbursenment Agreenent

The 70% m ni num set forth in c(i), above, and the 9%
and 10%rates of reinbursenent set forth in a(l1l) and
a(2), above, will apply to all up-front paynents and
all recurring revenue paynents by Ericsson (including,
but not limted to, royalties and/or |icensing fees),

but will not apply to paynents for engineering or other
services, except as follows. [If it is reasonably
projected that Federal will not be fully reinbursed
within four (4) years fromthe date of the settl enent
based on the foregoing paynents, Federal wll also
receive 1.5% of all paynents made by Ericsson for

engi neering services. |f the conbination of all of the

foregoing is not reasonably projected to fully

rei nburse Federal within those four (4) years, Federa
may, at its option, seek additional reinbursenent from
the Insureds during which tine a representative of the
| nsureds and Federal, each of which having the
authority to bind their respective entities, shal

meet. |If the Insureds and Federal cannot agree on a
resolution, the matter will be submtted to
arbitration, pursuant to Pennsylvania s Uniform
Arbitration Act, before a single arbitrator approved by
Federal and the Insureds [InterDigital], for a

determ nation of the additional value to the Insureds
[InterDigital] and its affiliates of the settlenent
(beyond the cash paynents related to the Patents and
Clains in Suit and for engineering services) and a
determi nation of the paynents to be nade to Federa
based on such additional value of the settlenent
agreenent, consistent with the reinbursenent provisions
set forth above. The arbitrator shall be free to set
the overal |l percentage of such agreenent value to

what ever val ue is deened appropriate. However, in no
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Agreenent, rather than pursuant only to Section 6(c).
InterDi gital attacks Judge Wel sh’s decision that both 6(a) and
6(c) had been submtted to arbitration and that 6(c) required an
interpretation of 6(a). Thus, InterDigital noves that the
portion of the award that is based on Section 6(a)
(%14, 675, 656. 00) be vacat ed.

The sol e grounds for denying confirmation of an
arbitration award under the PUAA are: (1) there was fraud,
m sconduct, corruption, or partiality by an arbitrator; (2) the
arbitrator exceeded her powers; (3) the arbitrator refused to
hear material evidence; or (4) there was no agreenent to

arbitrate. 42 Pa. Cons. Stat. Ann. 8 7314(a)(1)°% Hartford Ins.

Co. v. O Mara, 907 A 2d 589, 593-94 (Pa. Super. 2006) (holding

event will the Insureds [InterDigital] be required to
rei nburse Federal in an anount greater than the total
anount realized by the Insureds [InterDigital] from
Ericsson and in no event will the reinbursenent to
Federal be |ess than the reinbursenent set forth in
sub- paragraphs 6(a) and c(i) above.

R Agm . (enphasis added).
6 Pennsyl vani a provides for two different types of
arbitration, statutory or common |law, w th acconpanying
framewor ks for the review of challenges to arbitrati on awards.
42 Pa. C.S. A 8 7314, governing statutory arbitration, applies in
this case because the arbitration clause specifically states that
arbitration will be pursuant to the PUAA. See 42 P.A. C.S. A 8§
7302 (providing that arbitration conducted pursuant to a witten
agreenent that explicitly references the PUAA will be classified
as a statutory arbitration); cf. Runewicz v. Keystone Ins. Co.,
383 A . 2d 189, 191 (“The Arbitration Act does not apply unless it
is expressly or inpliedly provided for by the parties and its
procedures are followed.”).
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that section 7314 provides the only grounds for vacating an
arbitration award under PUAA). Because the only ground
inplicated in InterDigital’s notion is the second, the Court
consi ders only whet her Judge Wl sh exceeded her power as
arbitrator when she fashioned the award.

“The determ nation of whether an arbitrator ‘exceeded
[ her] proper powers’ depends upon whether the arbitrator decided
a dispute over which [s]he had no jurisdiction, or granted an

award which is prohibited by law.” Leechburg Area Sch. Dist. v.

Leechburg Educ. Assn., 380 A 2d 1203, 1205 (Pa. 1977). In

general, judicial review of arbitration awards is “extrenely

deferential.”’” Metronedia Energy, Inc. v. Enserch Energy Servs.,

Inc., 409 F.3d 574, 578 (3d G r. 2005). Moreover, “[a]rbitrators

have the authority in the first instance to interpret the scope

! “Limted judicial reviewis necessary to encourage the

use of arbitration as an alternative to formal litigation

A policy favoring arbitration would nean little, of course, if
arbitration were nerely the prol ogue to prolonged litigation.”
357 F.3d 272, 289 (3d Cr. 2004). Thus, nunerous courts have
recogni zed the extrene deference accorded to arbitration
decisions by reviewing courts. E.g., Mut. Fire, Marine & Inland
Ins. Co. v. Norad Reinsurance Co., 868 F.2d 52, 56 (3d G r. 1989)
(reviewing arbitrator’s decision to see if it “can be rationally
derived either fromthe agreenment between the parties or fromthe
parties’ subm ssions to the arbitrators”); Prostyakov v. Masco
Corp., 513 F.3d 716, 723 (7th G r. 2008) (describing judicia
review for arbitrator’s exceeding powers as “extrenely limted”:

court “will not set aside an arbitral award so | ong as the
arbitrator interpreted the parties’ agreenent at all”); R ch v.
Spartis, -- F.3d --, 2008 W. 343330, at *6 (2d Cr. Feb. 8, 2008)

(“an arbitration award shoul d be enforced, despite a court’s
di sagreenment with it on the nmerits, if there is a barely
colorable justification for the outcone reached”).
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of the parties’ subm ssions in order to identify the issues that
the parties intended to arbitrate.” 1d. at 579. Courts
reviewing an arbitrator’s determ nation of the scope of the
parties’ subm ssions ook to the record “as a whole” to determ ne
whet her the arbitrator “could conclude [she] was enpowered to
address” a particular issue. 1d. at 581-82.

The Court will confirm Judge Welsh's opinion for three
reasons: first, the record as a whol e supports Judge Wl sh’s
conclusion that the parties had submtted to her the issue of the
interpretation of section 6(a); second, the Court’s independent
review of the |anguage of the Rei nbursenent Agreenent supports
Judge Wl sh’s determ nation of the scope of the arbitration;
third, even if Judge Wl sh had | acked the authority to base the
award on section 6(a), Judge Wl sh stated in an alternative
hol ding that the full anpbunt of the arbitration award can be

supported by her interpretation of 6(c).

1. The record as a whol e

“[Alrbitration is a creature of contract . . . . [and]
‘“an arbitrator has the authority to decide only the issues

actually submtted by the parties.” Metronedia, 409 F.3d at

578-79 (quoting Matteson v. Ryder Sys., Inc., 99 F.3d 108, 112-13

(3d Cir. 1996)). “[I]Jt is the responsibility of the arbitrator
inthe first instance to interpret the scope of the parties’

submi ssion, but it is within the courts’ province to review an
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arbitrator’s interpretation.” 1d. (internal quotation omtted);

Commonwealth, O fice of Adm n. v. Commonweal th, Pa. Labor

Relations Bd., 598 A . 2d 1274, 1277 (Pa. 1991) (“existing

Pennsyl vania |law and policy . . . requires that procedural

gquestions and factual questions regarding the scope of nmatters to

be resolved by arbitration . . . be determ ned by the
arbitrator”). “[Rleview of the arbitrator’s interpretation of
the scope of a subm ssion is highly deferential,” however, “the

courts are neither entitled nor encouraged sinply to ‘rubber
stanp’ the interpretations and decisions of arbitrators.”
Met ronedi a, 409 F.3d at 578-79.

In Metronedia, the Third Circuit was asked to revi ew an

arbitration award because of a party’s claimthat the arbitration
panel had exceeded the scope of its authority by deciding a

particular issue.® |d. at 575. The Third G rcuit considered

8 The Metronedia analysis is a post-arbitration review of

the arbitrator’s determ nation of the scope of the parties’

subm ssions. This analysis differs fromthe anal ysis descri bed
in AT&T Technologies, Inc. v. Commt’'ns Wirkers of Anerica, which
is a pre-arbitration determ nation of whether a dispute falls
within the scope of an arbitration agreenent. See 475 U.S. 643
(1986). In AT&T, the Court considered whether to order
arbitration of a dispute pursuant to a coll ective-bargaini ng
agreenent. Both AT&T and Metronedia apply the fundanenta
principle that “a party cannot be required to submt to
arbitration any di spute which he has not agreed so to submt.”
Id. at 648 (internal quotation omtted). However, AT&T |ooks to
whet her an arbitration agreenment “creates a duty for the parties
to arbitrate the particular grievance,” a question that “is
undeni ably an issue for judicial determnation.” 1d. at 649. 1In
this case, it is undisputed that the parties entered into a valid
agreenent to arbitrate. The Court has already ruled that the
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whet her “the record as a whole . . . [suggested that] the
arbitration panel reasonably believed the parties had submtted
toit [the issue].” 1d. at 581. The court asked, first, whether
the parties had submtted to the arbitrators “a single

conpr ehensi ve docunent listing the precise issues that the
arbitrators were being asked to resolve.” 1d. Because they had
not submtted such a docunent, the court continued to consider
addi tional factors such as whether the issue was listed in the
Statenent of Clainms submitted to the arbitrators, whether
testinony concerning the issue was introduced during the
arbitration hearing, and whether the issue was addressed in the
pre- and post-arbitration briefs of the parties. 1d. at 581-83.
“[Alt the tine the arbitration panel crafted its witten opinion
in support of its award, it was faced with a record in which one
party had repeatedly presented evidence and argunents concerning
the [issue] . . . and the other party had never objected to these

argunents on the ground that this issue was beyond the scope of

di spute over reinbursenent is arbitrable under the Rei nbursenent
Agreenment and neither party now contests that section 6(c) was
properly before Judge Wel sh during the arbitration. Because it
has al ready been determ ned that the agreenent created a duty to
arbitrate, the question is only whether Judge Wl sh correctly
deci ded the scope of the issue submtted for arbitration by the
parties. Although the initial question of arbitrability is for
the court to determ ne, the subsequent question of the scope of
the parties’ subm ssions for arbitration is for the arbitrator to
decide in the first instance. Metronedia, 409 F.3d at 579. The
arbitrator’s decision as to scope receives great deference from
the reviewing court. 1d.
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the panel’s authority.” 1d. at 583. Therefore, the Third
Circuit held that the arbitration panel had reasonably concl uded
that it had the power to decide the issue.

The situation presented in this case is simlar to that

in Metronedia in at |least three ways. First, InterDigital did

not object to the arbitrability of section 6(a) inits initial
opposition to the notion to conpel arbitration filed by Federal.
In fact, inits brief opposing the notion to conpel, InterDgital
objected to arbitration on the ground of tineliness, but never
argued that arbitration of section 6(a) was inappropriate under
the arbitration agreenent.?®

Second, InterDigital did not object to the
arbitrability of 6(a) inits initial subm ssions to Judge Wl sh
even though it was on notice that Federal sought the arbitration
of section 6(a). In its Demand for Arbitration, Federal stated
that it sought “arbitration of all disputes and all of
[ Federal ’s] | awful clains and demands under and pursuant to

Par agraphs 6(a)(1) and (2), 6(c)(i) and (ii), and any other

applicable terns of the Agreenent.” Ex. A, Boehning Aff. Il
(doc. no. 44). It reiterated this demand in its Notice of O ains
° G ven the absence of any objection by InterDigital, the

Court noted in its opinion that the parties “agreed to arbitrate
di sputes concerning the anount to be reinbursed to Federal by
InterDigital,” InterDigital Conmmc’ns Corp., 392 F. Supp. 2d at
710, and did not draw any distinction between di sputes under 6(a)
and di sputes under 6(c).
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and Renedi es Sought. Notice of Clains T 11.A 9, Ex. C Boehning
Aff. I1.

| nstead of objecting to the arbitrability of 6(a),
InterDigital’s response to Federal’s notice addressed the nerits
of Federal’'s argunents regarding sections 6(a) and 6(c).

Response to Notice of Cains and Renedi es Sought, Ex. D, Boehning
Aff. 11. The response quoted section 6(a) extensively. E.g.
id. 1 111.A 1 111.C1. InterDigital did raise sone objections
to arbitration: the response objected to arbitration on the
grounds that a contractual condition precedent to arbitration was
a neeting between the parties’ representatives that had not yet
taken place. 1d. Y 1V. However, the response never once
suggested that arbitration was i nappropriate because section 6(a)
was not subject to arbitration under the terns of the

Rei mbur senent Agreenent.

Third and finally, when InterDigital did object to the
arbitrability of 6(a), it still clearly manifested its intention
to submt the issue of arbitrability to Judge Wl sh. On the
first day of the arbitration hearing, counsel for both parties
addressed the question of whether 6(a) was arbitrable under the
terms of the Reimbursenent Agreenent. M. Mathes, counsel for
InterDigital, argued that Judge Wl sh ought not to address the
guestion of arbitrability until “after [she] ha[d] heard the

evi dence and heard the wi tnesses and [was] prepared to determ ne
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[the question of arbitrability].” Arb. H’g Tr. 13:15-17, March
14, 2007, Ex. E, Boehning Aff. Later, Mathes repeated “that the
i ssue about what was arbitrable under 6(a) and 6(c) . . . is an

i ssue that is best addressed after you, [Judge Wl sh], have heard
the testinony.” [d. 15:23-16:8.

M. Mathes' s statenents denonstrate that, although
InterDigital argued at the arbitration that 6(a) was not
arbitrable, InterDigital’s position was that the question of
whet her 6(a) was arbitrable was a question that itself was
subject to arbitration. In other words, the question of whether
or not 6(a) could be arbitrated was to be answered by Judge Wl sh
based on the evidence presented at the arbitration hearing. '
InterDigital certainly did not argue that the arbitration should
be stayed so that the court could determ ne whether or not 6(a)
was arbitrable. Based on the witten and oral subm ssions of
InterDigital, Judge Wl sh reasonably concl uded that the
arbitrability of 6(a) was a question wthin the scope of the
i ssues submtted by the parties for arbitration. This conclusion

is entitled to significant deference, Mtronedia, 409 F.3d at

10 InterDigital now objects to the arbitration award
because it believes that Judge Wel sh mi sinterpreted the evidence
and reached the wong conclusion about the arbitrability of 6(a).
InterDigital “attenpt[s] . . . to characterize this as a
situation where arbitrators exceeded their powers.” Houston v.
Nat’'| Mut. Ins. Co., 518 A 2d 311, 313 (Pa. Super. 1986).

However, “the essence of [its] claimis that the arbitrator[] did
not interpret the [Rei nbursenment Agreenent] correctly. The
distinction is critical.” |d.
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579; nothing in the record suggests that it should be overturned.

2. Scope of the Arbitration

Putting aside InterDigital’s conduct during the
arbitration, the Court exam nes the | anguage of the Rei nbursenent
Agreenent and concl udes that the Agreenent supports Judge Wl sh’s
conclusion that 6(a) is arbitrable.

The | anguage of the Rei nbursenent Agreenent shows that,
at the tinme of drafting, the parties intended to submt 6(a) to
arbitration. Although it is true that section 6(a) itself does
not nention arbitration, the provisions of 6(a) are explicitly

incorporated into 6(c)(ii) by its reference to “the 9% and 10%

rates of reinbursenent set forth in a(l1l) and a(2), above.” 6(c)

further references 6(a) by providing that

“t he matter w | | be submtted to
arbitration . . . for a determ nation of
the additional value to the I nsured . .
of the settlenent . . . and a

determ nation of the paynents to be made
to Federal based on such additional val ue
of the settlenent agreenent, consistent
with the reinbursenent provisions set
forth above. . . . [I]n no event wll the
rei mbursenent to Federal be | ess than the
rei mbursenent set forth in sub-paragraphs
6(a) and c(i) above.”

By including such a reference, the parties nust have
contenpl ated that any interpretation of section 6(c) would

necessarily lead to an interpretation of section 6(a). Wthout
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interpreting 6(a), 6(c) would be left without substance. Thus,
to fashion an award “consistent with the rei nbursenent provisions
set forth above” and to ensure that the reinbursenent was not

| ess than “the rei nbursenent set forth in sub-paragraph[] 6(a),”
Judge Wl sh could not avoid interpreting section 6(a). See

McAlister v. Sentry Ins. Co., 958 F.2d 550, 553 (3d G r. 1992)

(“arbitrators normal ly have authority to decide all natters

necessary to di spose of a clainm) (citing Brennan v. General

Accident Fire and Life Assurance Corp., 524 Pa. 542, 548-49

(1990)).

3. Judge Wl sh’s alternative hol di ng

Even if the Court disagreed with Judge Wl sh’s
conclusion that she had the authority to base the arbitration
award on 6(a), the award would still be upheld based on Judge
Wel sh’s alternative holding that the whole award coul d be based
on 6(c). In her decision, Judge Wl sh concl uded that the anount
to be awarded to Federal pursuant to section 6(a) was arbitrable
and she awarded $14, 958,298 to Federal pursuant to 6(a).
However, she stated that her “alternative finding” was that the
sane sum coul d be awarded “under 6(c).” Arb. H'g Tr. 984:21.
Because 6(c) incorporates the fornula set forth in 6(a), Judge
Wel sh stated that, if she had not based part of the award on

section 6(a), she would have “appl[ied] the percentages from
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6(a)” in calculating the award under 6(c) and woul d have awarded
Federal the same sum of noney. 1d. 984:22-23.

The parties do not dispute that the anobunt to be
awar ded Federal under section 6(c) was subject to arbitration
Under Judge Welsh’s alternative holding, the entire award can be
justified by Judge Welsh’s interpretation of section 6(c). Any
challenge to the alternative holding would sinply be an argunent
that Judge Welsh erred in interpreting 6(c). “[Merely
m sinterpreting a clause in an agreenent does not . . . rise to

the |l evel of exceeding arbitrators’ powers.” Aetna Cas. & Sur

Co. v. Deitrich, 803 F. Supp. 1032, 1038 (M D. Pa. 1992); id.

(“the arbitrator is the final judge of both |aw and fact, and so
m st ake of either does not require vacating the judgnent”)

(citing Elkins & Co. v. Suplee, 538 A 2d 883, 806 (Pa. Super. C

1988); Hassler v. Colunbia Gas Transm ssion Corp., 464 A 2d 1354,

1356 (Pa. Super. C. 1983)).

“The question for . . . [a] court asked to set aside an
arbitration award . . . is not whether the arbitrator . . . erred
ininterpreting the contract; it is not whether [she] clearly
erred in interpreting the contract; it is not whether [she]
grossly erred in interpreting the contract; it is whether [she]

interpreted the contract.” Prostyakov v. Masco Corp., 513 F. 3d

716, 726 (7th Gr. 2008). Any challenge to Judge Wl sh’s

interpretation of 6(c) in the alternative hol ding nust fai
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because the chall enge would claimonly that Judge Wl sh
m sinterpreted the agreenment, which does not rise to the level of
exceeding an arbitrator’s power. Aetna, 803 F. Supp. at 1038.
Even if the decision were incorrect, as clained by InterDigital,
the arbitration award woul d be confirmed on the basis of Judge
Wel sh’ s alternative hol di ng.

ok ok * x *

InterDigital’s notion to vacate the arbitration award
on the grounds that Judge Wl sh exceeded the scope of her
authority will be denied. The record as a whole reveals that the
parties submtted the interpretation of 6(a) to Judge Wl sh
during the arbitration. Moreover, the | anguage of the
arbitration agreenent supports the conclusion that 6(a) was
within the scope of the arbitration. Finally, even if 6(a) were
not wthin the scope of the arbitration, Judge Wl sh’'s
alternative hol ding-that the entire award coul d be based on

Section 6(c)—would be confirned.

C. InterDigital’'s Recoupnent Defense

InterDigital also argues that it is entitled to
w thhold at | east sone portion of the award under the doctrine of
equi table recoupnent. It requests that the Court stay the
confirmati on of the award pending the adjudication of its

recoupnent defense.
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Equi t abl e recoupnent is the conmmon |aw right of a
defendant to have the plaintiff’s nonetary clai mreduced by
reason of sone claimthe defendant has against plaintiff arising
out of the very contract giving rise to plaintiff’'s claim See 6

Wight & MIler, Federal Practice and Procedure Civil 2d § 1401

(1990). Pennsylvani a has adopted the conmmon | aw doctri ne of

equi tabl e recoupnent, which allows “a defendant to reduce the
award obtained by a plaintiff if the defendant has a counterclaim
that relates to the particular transaction that is the subject of
the litigation comenced by plaintiff, notw thstandi ng the fact
that the defendant failed to assert his counterclaimbefore the

statute of limtations had run.” Stulz v. Boswell, 453 A 2d

1006, 1009 (Pa. Super. 1982).

InterDigital argues that it is entitled to recoupnent
because Federal acted in bad faith and breached its contractual
duty to InterDigital by w thhol ding paynent of attorneys’ fees in
the litigation between InterDigital and Ericsson. InterDigital
contends that Federal, unhappy with the | arge anount of
attorney’s fees it was expending in the defense of the Ericsson
l[itigation and knowing that it would be extrenely difficult for
InterDigital to defend itself w thout Federal paying its
attorney’s fees, coerced InterDigital into the Reinbursenent
Agreenent. InterDigital argues that, to carry out this coercion

Federal stopped paynments to InterDigital for six nmonths until
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InterDigital agreed to enter into the Rei mbursenent Agreenent.

InterDigital further argues that Federal breached its
fiduciary obligation to its insured by permtting the clains
adjuster working on InterDigital’s claimto negotiate the
Rei mbur senent Agreenment while al so working on the claim This,
they contend, put the clains adjuster in the conflicting
positions of fiduciary and adversary of InterDigital.

InterDigital asserts that this breach of fiduciary duty, plus the
breach of contractual duty described above, provides InterDigital
with a defense to Federal’s claimfor reinbursenent.

A new defense, interjected at this late stage, is not a
ground for relief fromthe arbitration award under the PUAA  See
42 Pa. Cons. Stat. Ann. 8§ 7314 (giving the only grounds for
nodi fying or vacating the award in a statutory arbitration).

Mor eover, while recoupnment as a defense is not subject to the

statute of limtations, see Kline v. Blue Shield of Pa., 556 A 2d

1365, 1368-69 (Pa. Super. 1989), it is neverthel ess an
affirmati ve defense that, if not tinely raised, may be wai ved.

See Inre Trans World Airlines, Inc., 322 F.3d 283, 289 (3d Cr

2003) (holding equitable recoupnent is affirmative defense);

Wlliams v. Runyon, 130 F.3d 568, 573-74 (3d Cr. 1997) (holding

affirmative defense is waived if party waits until after trial to

raise it); Int’l Mlders & Allied Wrrkers Union, Local No. 1 v.

East ern Non- Ferrous Foundry, Inc., Gv. A No. 85-1054, 1985 W
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4966, at *1 (E.D. Pa. Dec. 17, 1985) (“In an action to enforce or
vacate an arbitration award, a party may not assert a defense on
the nerits that was not submtted to the arbitrator.”) (citing

United Steelwrkers of Am v. Anmerican Snelting and Ref. Co., 648

F.2d 863 (3rd Cir. 1981)).

The question of whether the defense has been wai ved
inplicates the question of the scope of the arbitrable dispute
and, like earlier questions of scope, is governed by the PUAA
If Interdigital’s recoupnent defense fornmed part of the
arbitrable controversy, it should have been submtted to the
arbitrator.

Defenses relating to the nerits of the claimare part
of the arbitrable controversy and nust be deci ded by the

arbitrator. See Messa v. State Farmlins. Co., 641 A 2d 1167,

1170 (Pa. Super. 1994) (holding that, once the court determ nes
that valid arbitration agreenent exists, “it is for the
arbitrators to rule on the nerits of the parties’ clainms and

defenses.”); Nat’l Union Fire Ins. Co. v. Belco Petrol eum Corp.

88 F.3d 129, 135-36 (2d G r. 1996) (holding that a | egal defense
toaclaim®“is itself a conponent of the dispute on the nerits”
and shoul d be resolved by the arbitrator when the arbitrator

resolves the claim; Chiron Corp. v. Otho D agnostic Sys., Inc.,

207 F.3d 1126, 1132 (9th Cir. 2000); Port Erie Plastics, Inc. V.

Uptown Nails, LLC, 350 F. Supp. 2d 659, 665 (WD. Pa. 2004).
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Because InterDigital’s defense of equitable recoupnent is tied
directly to the nerits of Federal’s claimand to the validity of
t he Rei mbursenent Agreenent, even assuming InterDigital has a
valid defense in the doctrine of equitable recoupnent, it has

waived it by failing to tinely raise it before the arbitrator.

V. CONCLUSI ON

For the aforenentioned reasons, Federal’s notion to
confirmthe arbitration award will be granted and InterDigital’s
nmotion to stay confirmation of the award will be deni ed.

An appropriate order foll ows.

n Finally, even if InterDigital’s defense had not been
wai ved, it would be rejected because the Court has already
dism ssed InterDigital’s clains of bad faith and breach of
contract. InterDigital Commt’'ns, 392 F. Supp. 2d at 709 n.1
Under the “law of the case” doctrine, courts refrain from
revisiting issues that were decided earlier in the case in the
absence of extraordinary circunstances, none of which are present
here. See Public Interest Research Group of N.J. v. Mignesium
El ektron, Inc., 123 F.3d 111, 166 (3d G r. 1997). The Court’s
prior opinion does not specifically address InterDigital’s
argunment regarding the role of the clainms adjuster, however, in
any event, InterDigital waived this argument by failing to raise

it before Judge Wl sh. See supra.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERDI G TAL COVVUNI CATI ONS : ClVIL ACTI ON
CORP. ET AL., : NO. 03-6082
Pl ai ntiff,
V.

FEDERAL | NSURANCE COVPANY,

Def endant .

ORDER

AND NOW this 20th day of March 2008, in accordance
wi th the Menorandumissued on this date, it is hereby ORDERED
that Federal’s Mdtion to Lift the Stay and to Confirmthe
Arbitration Award (doc. no. 39) is GRANTED

It is further ORDERED that InterDigital’s Cross-Mtion
to Vacate the Arbitration Anard and to Stay Confirmation of the
Awar d Pendi ng Adjudication of InterDigital’s Recoupnent Defense
(doc. no. 43) is DEN ED

It is further ORDERED that InterDigital’s

unopposed notion to maintain the confidentiality of the

arbitration proceedi ngs (doc. no. 49) is GRANTED. !?

12 In a letter dated June 6, 2007, Federal’'s counsel

advi sed the Court that the parties disagreed as to the propriety
of maintaining the confidentiality of the arbitration
proceedings. The letter stated that the parties intended to
resolve the dispute “by seeking a ruling on the issue from Judge



AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

Wel sh,” the court-appointed arbitrator in this case. Judge Wl sh
ruled that the proceedi ngs should remain confidential. Ex. B
Boehning Aff. (doc. no. 44). No challenge to Judge Wl sh’s

deci sion has been filed; therefore, the Court wll grant
InterDigital’s notion to maintain confidentiality.



